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   Before we begin today's edition, a few words about the dynamics of the country in the 1800's. Regardless of what the intention was of those in charge back in Washington, whether it was ignorance, not wanting to know the real truth, or the distance from what was occurring (out of sight or out of mind), the Indians suffered horrendously as treaty after treaty took away their very ability to have food and survive the brutally cold winters – despite the recognition all along they held title to the land.
   The vastness of the Western lands and the distance/time for communication made the job of those trying to extinguish the title to Indian lands difficult, if not nearly impossible. The lack of true intention to protect the Indians' interest without that being obvious was at the root of the matter.
   Washington's instructions were seldom implemented as intended. In August of 1862, Commissioner of Indian Affairs William P. Dole “saw the treaty system as the best guarantor of Indian rights … only when the tribes were protected in this way, he believed, could the federal government withdraw from Indian management. The treaty system would settle the question of land title once and for all and would allow Indians a voice in their own future.”
   In 1821, James Doty served as a public defender, then a federal judge, prior to his appointment as Utah's Superintendent of  Indians Affairs and 5th territorial governor of Utah. As a public defender, Doty defended an Indian accused of a crime committed on land that had not been ceded to the federal government. While unsuccessful in his defense strategy, Doty did demonstrate important points and principles that applied to Indian lands that was ignored far too often.
· the recognition of the international status of Native nations;
· the appreciation for the legal parity between the United States and Native nations;
· acknowledgment that Native nations maintained independence and jurisdiction over their lands until it was relinquished through treaty-making; and
· a perspective on Native rights that would not enter international political diplomacy until the United Nations adoption of the Declaration on the Rights of Indigenous Peoples in 2007.
   Some years later while serving as an appointed federal judge in Michigan, Doty invoked these points and principles in ruling to discharge a prisoner, a Menominee person charged with biting off the thumb of a person in an unceded area northeast of Detroit. Doty ruled that Michigan territorial law had no standing – a ruling that should have established a  precedent for Indians cases, but in 1823, Chief Justice John Marshall made sure it did not do so.
   Doty's ruling:  “[t]he act for the punishment of crimes by the Government and Judges does not extend to the Indian country … There being no statute of the United States for the punishment of the crime of maiming within the Indian country, the prisoner [was] discharged ...”
   Throughout all the years of intense efforts to extinguish title to the Indian lands, all those involved in treaty negotiations recognized that the Indians were starving to death in great numbers, and not receiving the promised “annual gifts” as they were called (“annual gifts” were actually goods [payment] to exchange as part of the council process).
   Territorial Governor Albert Cumming of Utah wrote to the Commissioner of Indian Affairs in 1860 urging that immediate steps be taken towards “bringing the Indians of the Territory of Utah under treaty obligations. It is believed that the Territory presents the only instance of the organization of a Territorial government by Congress, the country thrown open to settlement, without measures being first adopted to extinguish Indian title.” That also  occurred in Nevada and Colorado when those areas were declared territories in 1861.
   But from the perspective of the Native people of the region they “fully realize the effect produced by settlement, taking possession of their most valuable hunting grounds, driving off their game, consuming their grass, and begging and plundering seem to them [the Indians] not only justifiable but their only alternative.”
   In Nevada, Territorial Governor and Superintendent of Indian Affairs James Nye also saw the pressing need for treaties to extinguish Indian title to the lands. Nye offered willing assistance to then Treaty Commissioner James Doty.
   As Indians complaints grew about whites depleting the game relied on for food, and resorting to begging for food as alternative to starving, Indian agent Martin responded that there was too little money to satisfy their needs and that “the only manner in which this can be affected … is by a treaty with all the tribes in this superintendency.”
   In 1861, upon his arrival in Nevada, Nye visited the two Indian reservations in Nevada, explaining to the most important Northern Paiute leaders, Winnemucca, about the existing [U.S.] government, its nature and power, the overland stage route and the telegraph. Nye was successful in persuading Winnemucca to get his people to not interfere with either, and if anyone did, he would let [Nye] know it, while Nye asked to be made aware of any depredations committed by the Indians.
   Nye also warned off five trespassing settler colonists attempting to establish ranches on the reservation. In November 1861, Nye received notification from the Army that troops would be stationed along the mail route. The Army also advised that it “considered it absolutely imperative that provisions be supplied to the 'starving Indians' along the route and even offered to sell military stores to the Indian office if it did not have any.”
   This response was probably due to Agent Martin's frantic pleas via telegram to Commissioner of Indian Affairs Dole in Washington that “Indians should have provisions on mail line at once to keep them quiet. I have no funds that shall, what shall I do answer at once [sic].” (Writer's point – remark demonstrates the lack of actual concern for the conditions being inflicted on the Indians.)
   Nye viewed rumors of the danger of imminent attacks on the overland mail to be “greatly magnified by underground fears of many of the station keepers ...” Nye continued his treaty efforts and pursued the peace policy by meeting again with Northern Paiute leader Winnemucca and his son, and with Western Shoshone leader Tutuwa, “arranging for Tutuwa to receive gifts as a show of respect and friendship.”
   The Study Committee recognized the difference in perceptions and actions of Nye in comparison to that of his counterpart – Colorado Territorial Governor and Superintendent of Indians Affairs Dr. John Evans.
   Albert Cumming replaced Brigham Young as Territorial Governor after the Morman War of 1857. Cumming insisted from the beginning:
· when surveying of Indian lands took place, the government must secure title to all lands that were surveyed;
· it could do so only by negotiating treaties that compensated the Native owners for the usurpation of such resources; and
· that treaties be negotiated as soon as possible.
   Cumming in his communication to the Commissioner of Indian Affairs blamed the lack of treaties for the depradations (robbing and plundering) by the Indians, especially livestock from immigrants and settler colonists.
   The Native people of the region “fully realized the effect produced by settlement, taking possession of their most valuable hunting ground, driving off their game, consuming their grass ...” depradations “seems to them not only justifiable but their only alternative.”
   Nye presented the “case for treaty negotiations quite ironically as driven by consideration for justice; as a humanitarian duty; as a legal necessity; and in the service of pragmatic American diplomatic strategy.”
   By the time authorization reached Superintendent of Indian Affairs James Doty, in August of 1862, relations had so worsened with the Indians, Doty expressed doubt the Native people would be willing to “venture into council with us,” because the Native people of the region “were growing increasingly alarmed by the incursions of settlers onto their lands, which made the negotiations of treaties an uncertain endeavor.”
   With Jams Doty taking the position of Treaty Commissioner, Henry Martin took over as Superintendent of Indian Affairs, and between the two, successfully assembled the Shoshones in Ruby Valley. Martin noted more hostility than anticipated, but advised “nothing to fear.”
   But six months later, Doty reported the Native people who had been hostile and committed depradations on the settlers and their property now expressed “a strong desire for peace.” At this point, Doty saw the primary purpose of the treaties as threefold:
1. making some arrangement … but which they can with satisfaction return to their hunting grounds;
2. to do so “ upon terms which will secure peace hereafter, safety to [e]migrants and travelers”; and
3. relieve the Department [of the Interior] from the expense now being incurred ...”
   Writer's Opinion: Item 3 is the real telling of Doty's true goal. Once Indian title was extinguished the Indians were restricted to the reservations where there was no way of getting food and clothing, despite the claim in item 1. Also despite that the Indian reserved rights that continued to be ignored – that of occupying the land, to hunt, to fish, to forage and travel freely within Native lands, as denominated in various treaties, and constantly reinforced by the U.S. Government.
   Next week, the mostly unacknowledged in historical records, the Bear River Massacre which occurred in January 1863 – one on a par with Sand Creek.
  The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
